Norfotk Southemn Corporalion

Law Deparlment Christine 1. Friedman
Thrae Commercie! Place ritine . wad -
Assistant General Altpgney

Norfolk, Virginia 23510-9241 KK L. ;

Writer's Direct Dial Number

Phone (757) 629-2892
Fax  (757) 533-4872
E-ma! Chnsting Friedmant@nscomp com

January 25, 2013
VIA UPS OVERNIGIIT
Ms Cynilua T. Brown
Chicf, Scction of Administration
Office of Proccedings ENTERED
Surlace Tiansportation Board Office of Proceedings
395 C Strect, SW
Washington, D.C. 20423 JaN 28 2013
202) 245-0245 arjof
(202) Pub lo'ﬁonord

Re:  Finance Dockel No 35715 Norfolk Southern Railway Company - Temporary Tiackage
Rughis Cxempuon — Grand Trunk Western Railroad Company and Wisconsin Central
Lid.

Dear Ms. Brown.

IEnclosed for filing in the above proceeding please find the original and ten copies ol a
Motion for Protective Onder  Also enclosed please ind. under scal. an unrcdacted version of the
icmporary trackage nghts agreement that is the subject of 1his proceedimg.

Thank you for your prtompl assistance. Il you have any questions. please feel free to
coniact me

Sinceicly,
Chnstne 1. Fiiedman

Enclosures
CC: ThomasJ Healey, Esq.

Oparating Subsihary. Norfolk Southern Ralway Company




BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 357158

NORFOLK SOUTIERN RAILWAY COMPANY -
TEMPORARY TRACKAGE RIGHTS EXEMPTION -
GRAND TRUNK WESTERN RAILROAD COMPANY AND
WISCONSIN CENTRAL L.TD.

MOTION FOR PROTECTIVE ORDER

James A. Hixon

John M. Scheib

Magquiling Parkerson
Chnstinc ] Friedman

Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510

Counsel for Norfolk Southern Railway
Company

Dated: January 25, 2013




BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 35715

NORFOLK SOUTHERN RAILWAY COMPANY -
TEMPORARY TRACKAGE RIGIITS EXEMPTION —
GRAND TRUNK WESTERN RAILROAD COMPANY AND
WISCONSIN CENTRAL LTD.

MOTION FOR PROTECTIVE ORDER

Norfolk Southern Rmlway Company (*NS™) hereby moves the Surface
Transportation Board (“STB™ or “Board™) 1o enier a prolective order in the above-referenced
proceeding, in the form set forth in Appendix A hereto. The order 1s required to permit NS to
submit certain documents to the Board that contain highly seasitive commercial ierms.

NS 1s submitting, under scal and with this motion for a protective order, an
unredacted version of the Temporary Trackage Rights Agreement (the "Agreement™)
beiween Grand Trunk Western Railroad Company and Wisconsin Central Ltd. (collectively
referred (o as “CN™) and NS that is the subject of this procceding. A public version of the
Agreement, from which all confidenual matenal has been redacted, is attached as Exhibit 2
to the Verified Notice of Exemption filed simultaneously herewith

The information redacted from the Agreement is highly confidential commercially-
sensiive information deveioped and protected against public disclosure by NS, specifically,
the compensation that NS is paying for the trackage rights. The proposed protective order is

necessary to protect this highly confidential information. The proposed order will allow NS




to submut the Agreement to the Board, while at the same time protecting the confidentiality
of that sensitive information,
The proposed protective order is modeled substantially on several others that the
Board has recently entered, but NS contemplates that only a highly confidential and a public
version of the Agreement will be produced. Although the protective order would scem to
conicmplate further proceedings in this matier, no further proceedings are anticipated
Accordingly, NS requests that a protective order be entered 1n the form provided in

Appendix A hereto, including the forms of confidentiality undertakings that accompany il.

Respectfully submitted,

Chpitons I Iy dman
James A. Hixon

John M Scheib

Magquiling Parkerson

Christine 1 Friedman

Norfolk Southern Corporation
Threc Commercial Place

Norfolk, VA 23510

Counsel for Norfolk Southern Railway Company

Dated: January 25, 2013




APPENDIX A

PROTECTIVE ORDER

I. For purposes of this Protective Order:

(a) "Confidential Documents” means documents and other tungible matenals
containing or reficcting Conlidential Information.

(b) "Confidential Information” means traffic data (including but not limited to
waybills, abstracts, study movement sheets, and any documcents or computer tapes
containing data denved from wayhbills, abstracts, study movement sheets, or other data
bases, and cost work papers), the identification of shippers and receivers in conjunction
with shipper-specific or other traffic data, the confidential terms of contracts with
shippers, or carriers, confidential financial and cost dala, and other confidenuial or
proprictary business or personal information.

(c) "Designated Matenal” means any documents designated or stamped as
"CONFIDENTIAL" or "HIGHLY CONFIDENTIAL" in accordance with paragraph 2 or
3 of this Protective Order, and any Confidential Information contained in such matenals.

(d) "Proccedings™ meuns those before the Surface Transportation Board ("Board")
concerning the Notice of Exemption filed 1n Finance Docket No. 35715, and any related
proceedings hefore the Board, and any judicial review proceedings arising from the same
or from any related proceedings before the Board.,

2 I any party to these Proccedings determines that any part of a document 1t submits,
discovery request 1L propounds, or a discovery responsc it producces, or a transcript of a
deposition or hearing in which 1t participatces, or of a pleading or other paper to be submitted,
filcd or served in these Proceedings contans Confidential Information or consists of
Confidential Documents, then that purly may designate and stamp such Confidential
Information and Confidential Documents as "CONFIDENTIAL." Any information or
documents designaied or stamped as "CONFIDENTIAL" shall be handled as provided for
hereinalier.

3. If any party to these Proceedings determincs that any part of a document it submits,
discovery request il propounds, or a discovery response it produces, or a trunscnipt of a
deposition or hearing in which it participates, or of a pleading or other paper to be submitted,
filed or scrved in these Proceedings contains shipper-specific rate or cost duta, trackage rights
compensation levels or other competitively sensitive or propriciary information, then that
party may designatc and stamp such Confidential Information as "HIGIILY
CONFIDENTIAL." Any information or documenis so designaled or stamped shall be
handled as provided hercinalier.



http://lhe.sc

4. Information and documecnts designated or stamped as "CONFIDENTIAL" may not be
disclosed in any way, directly or indircctly, or Lo any person or entity except lo an employce,
counsel, consultant, or agent of a party to these Proceedings, or an employee of such counscl,
consultant, or agent, who, before receiving aceess to such information or documents, has
been given and has read a copy of this Protective Order and has agreed to be bound by its
terms by signing a confidentiality undertaking substantially in the form sct forth at Exhubit A
to this Order.

5. Information and documents designated or stamped as "HIGHLY CONFIDENTIAL"
may not be disclosed in any way, directly or indirectly, to any cmploycee of a party to these
Proccedings, or to any other person or cntity except to an outsidc counsel or outside
consultant to a party to these Proceadings, or to an employee ol such outside counsel or
outside consultant, who, before recciving access to such information or documents, has been
given and has read a copy of this Protective Order and has agreed 1o be bound by its terms by
signing a confidentiality undertaking substantially in the form set forth at Exhibit B to this
order.

0. Any parly to these Proceedings may challenge the designation by any other party of
information or documents as "CONFIDENTIAL" or as "HIGIILY CONFIDENTIAL" by
{iling a motion with the Board or with an administrative law judge or other officer 1o whom
authority has been lawfully delegated by the Board to adjudicate such challenges

7. Designated Malerial may not be used for any purposes, including without limitation
any business, commerciai or competitive purposcs, other than the preparation and
prescniation of cvidence and argument 1n Finance Dockel No. 35715, any rclated
proceedings before the Surface Transportation Board, and/or any judicial review proceedings
in conncection with Finance Docket No. 35715 and/or with any related proceedings.

8. Any party who receives Designated Material in discovery shall destroy such materials
and any notes or documents refllecting such materials (other than filc copies of pleadings or
other documents filed with the Board and retained by outside counsel for a party to thesc
Procecdings) al the carlicr of: (1) such time as the party receiving the materials withdraws
from these Proccedings, or (2) the completion of these Proceedings, including any pettions
for reconsideration, appeals, or remands.

9 No party may include Designated Matcrial in any pleading, bricf, discovery request or
response, or other document submitted to the Board, unless the pleading or other document is
submitted under seal, 1n a package clearly marked on the outside as "Confidential Matenals
Subject to Protective Order." Scc 49 CFR 1104.14 All pleadings and other documents so
submitted shall be kept confidential by the Board and shall not be placed in the public docket
in these Proceedings exceept by ordes of the Board or of an administrative law judge or other
officer in the exercise of authonty lawfully delcgated by the Board.

10. No parly may include Designaled Matenal in any pleading, bricf, discovery request or
response, or other document submitied Lo any forum other than this Board in these
Proceedings unless (1) the pleading or other document is submitted under seal in accordance




with a protective order that requires the pleading or other document to be kept confidential
by that tribunal and not be placed in the public docket in the proceeding, or (2) the pleading
or other document is submitted 1n a scaled package clearly marked, "Confidential Matenals
Subject to Request for Protective Order," and is accompanicd by 2 motion to that tribunal
requesting 1ssuance of a protective order that would require the pleading or other document
be kept conlidential and not be placed in the public docket in the procceding, and requesting
that 1f the motion for protective order 1s not issued by that tribunal, the pleading or other
document be returned to the filing party.

11. No party may present or otherwisc use any Designated Material al 8 Board hearing in
these Proceedings, unless that party has previously submuted, under scal, all proposed
exhibits and other documents containing or refllecting such Designated Matcrial to the Board,
to an admimstrative law judge or to another officer to whom relevant authority has been
lawfully delegated by the Board, and has accompanied such submission with u written
request that the Board, administrative law judge or other officer (a) restrict atiendance at the
heanny during any discussion of such Designated Matcenal, and (b) restrict access to any
portion ol the record or briels reflecting discussion of such Designated Matcerial in
accordance with this ’rotective Order.

12. If any party intends (o usc any Designated Muterial in the course of any deposition in
these Proccedings, that party shall so advise counscl for the party producing the Designated
Matcnial, counscl for the deponent, and all ather counsel attending the deposition. Attendance
at any portion of the deposition at which any Designated Material is used or discussed shall
be restnicied to persons who may review that matenial under the terms of this Protective
Order. All portions of deposition transcripts or exhibits that consist of, refer to, or otherwise
disclosc Designated Matenal shall be filed under scal and be otherwise handled as provided
in paragraph 9 of this Prolcctive Order.

13. To the extent that materials reficcting Confidential Information are produced by u
party in these Proceedings, and are held and/or used by the receiving person in comphance
with paragraphs 1,2 or 3 above, such production, disclosure, holding, and use of the materials
and of the data that the materials contain are deemed essential for the disposition of this and
any rclated proccedings and will not be deemed a violation of 49 U.S.C. 11904 or of any
other relevant provision of the ICC Termination Act of 1995.

14 All partics must comply with all of the provisions of this Protective Order unless the
Board or an administrative law judge ur other officer excrcising authority lawfully delegated
by the Board determinces that good causc has been shown warranting suspension of any of the
provisions herein.

15. Nothing in this Protective Order restncts the right of any party 1o disclosc voluntarily
any Confidential Information originated by that party, or io disclose voluntanly any
Confidential Documents onginated by that party, if such Confidenual Information or
Confidential Documents do not contain or reflect any Confidential Information onginated by
any other party.




Exhibit A
UNDERTAKING - CONFIDENTIAL MATERIAL

I8 have read the Protective Order served , 2013,
govemning the production and usc of Confidential Information and Confidential Documents
in STB Finance Docket No. 35715, understand the same, and agree 1o be bound by its terms
| agree not {o use or permit the use of any Confidential Information or Confidentiul
Documents obtained pursuant to that Protective Order, or 1o use or to permi the use of any
methodologies or lechniques disclosed or information lcarned as a result of receiving such
data or information, for any purpose other than the preparation and prescntation of cvidence
and argument in Finance Docket No. 35715, any related proceedings before the Surface
Transportation Board, and/or any judicial review proceedings in connection with Finance
Docket No. 35715 and/or with any rclated proccedings. | further agree not to disclose any
Confidential Information, Confidential Documents, methodologics, tcchniques, or dala
obtained pursuant 1o the Protective Order except to persons who arce also bound by the terms
af the Order and who have exccuted Undertakings in the form hercof, and that at the
conclusion of this procecding (including any procecding on administrative review, judicial
review, or remand), | will promptly destroy any documents containing or reflecling materials
designated or stamped as "CONFIDENTIAL," other than file copics, kept by outside
counsel, of pleadings and other documents filed with the Board,

[ understand and agree that money damages would not be a sufTicient remedy for
breach of this Undertaking and that parties producing confidential information or confidential
documents shall be entitled to specific performanee and injunctive and/or other cquitable
rchef as a remedy for any such breach, and [ further agree to waive any requirement {or the
sceuring or posting of any bond 1n conncction with such remedy. Such remedy shall not be
deemed (o be the exclusive remedy for breach of this Undertaking but shall be in addition to
all remedics available at law or cquity

Signed:

Datcd:




Exhibit B
UNDERTAKING --HIGHLY CONFIDENTIAL MATERIAL

l, am outside [counsel] |consultant] for , for
whom 1 am acting 1n this procecding. | have read the Protective Order served on
_, 2013, governing the production and usc of Confidential Information and
Confidential Documcnls in STB Finance Docket No 35715, understand the same, and agree
10 be bound by its terms. | agree not 10 use or to permit the use of any Confidential
Information or Confidential Documents obtained pursuant to that Protective Order, or lo use
or 1o permit the use ol any methedologics or techniques disclosed or information learned as a
result of recoiving such data or information, for any purpose other than the preparation and
presentation of evidence and argument in Finance Docket No. 35715, any related
proceedings before the Surface Transportation Board, or any judicial review proccedings in
connection with Finance Docket No. 35715 and/or with any related procecdings. 1 further
agrec not to disclosc uny Confidential Information, Confidential Documents, methodologics,
techniques, or data vbtained pursuant to the Protective Order except to persons who are also
bound by the terms of the Order and who have executed undertakings in the form hereof,

1 also understand and agrce. as a condition precedent to my receiving, reviewing, or
using copics of any information or documents designated or stamped as "HIGHLY
CONFIDENTIAL," that I will take all nccessary steps to assure that said information or
documents be kept on a confidential basis by any outside counselor or outside consultants
working with me, that under no circumstances will | permit access to said materials or
information by employecs of my client or its subsidiarics, affiliates, or owners, and that at the
conclusion of this proceeding (including any procecding on admimstrative review, judicisl
revicw, or remand), [ will promptly destroy any documents containing or reflecting
information or documents designated or stamped as "HIGIILY CONFIDENTIAL," other
than file copies, kept by outside counsel, of pleadings und other documents filed with the
Board.

l understand and agree that money damages would not be a sufficient remedy for
breach of this undertaking and that other partics producing confidential information or
confidential documents shall be entitled to specific performance and injunctive and/or other
equitable relief as a remedy for any such breach, and | further agree to waive any
requirement for the securing or posting of any bond in connection with such remedy. Such
remedy shall not be deemed Lo be the exclusive remedy for breach of this Undertaking but
shall be 1n addition to all remedics available at law or equity.

Signed:

OUTSIDE [COUNSEL] [CONSULTANT]

Dated-




